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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
 

SESSIONS CASE NO.  :-   271OF 2017 
             (Under Section 366-A of the IPC, arising  
                                                             out of GR   Case No 2218 of 2014) 
 

Present     :-  Sri Ashok Kumar Borah, AJS 
      Sessions Judge,  

Sonitpur, Tezpur. 
 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  Md Rafiqul Islam, 
      S/o Late Mannas Ali, 
      Vill- Solmara(Panchmile), 
      P.S. – Tezpur, 
      Dist- Sonitpur. 
 
Date of framing charge  :- 31-10-2017. 
 
Date of Recording Evidence   :-  15-12-2017,20-12-2017. 
 
Date of examination of accused u/s  :-  20-12-2017. 
313 of Cr.P.C. 
 
Date of Argument    :-  20-12-2017. 
 
Date of Judgment    :-  20-12-2017. 
 
Counsel of the Prosecution  :-  Mr Munindra Ch Baruah,  
      Public Proecutor, 
      Sonitpur. 
 
Counsel for Accused   :-  Mr F Haque, Advocate.   
    

 

 

 

 

 

 

 

 



P a g e  | 2 

 

 

J U D G M E N T 

1.   In this case accused Rafiqul Islam is put for trial for the allegation of 

charge under Section 366-A of the IPC. 

 

2.   The factual matrix according to the FIR in brief is that on 05-09-2014, 

at about 7 PM, accused Rafiqul Islam with the help of one Wahab Ali kidnapped 

informant’s 17 years old minor sister. At the time of incident, the minor daughter was 

a student of college. In the meantime, the accused along with the victim were 

caught red-handed by the local public. Hence, this prosecution case.  

 

3.    The ejahar was filed by the complainant Md Suleman Ali before the 

I/C Borghat Out Post on 07-09-2014.  

 

4.   On receipt of the ejahar, I/C Borghat Out Post by giving a GD Entry No 

127 dated 08-09-2014 and forwarded the same to OC, Tezpur PS. Upon receipt of 

the ejahar, OC, Tezpur Police Station registered the case vide Tezpur Police Station 

Case No 1063/14 under Section 366-A/34 of IPC. After completion of investigation, 

O/C, Tezpur Police Station sent up the case against the accused Rafiqul Islam under 

Section 366-A of IPC for trial.   

 

5.   On being appeared the accused before this Court, after hearing both 

the parties, charge framed under Section 366-A of IPC. Particulars of the charge was 

read over, explained to the accused to which he pleaded not guilty and claimed to be 

tried.  

 

6.   To substantiate the case, prosecution examined two witnesses which 

include informant and victim. After examination of the said victim, learned Counsel 

for the accused submitted to close the evidence on the ground that statement of the 

complainant and victim no way reveals any materials against the accused. So, it 

would be futile to examine the other witnesses. Learned PP also conceded.  

 

7.     A close scrutiny of the statement of complainant and victim, it 

appears that neither the complainant nor the victim reveals any incriminating 

material against the accused as to the alleged offence. Therefore, prosecution 

case would not develop, even if examine the other prosecution witnesses. 
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Speedy trial is the right of the accused person. Considering this all, prosecution 

evidence is closed.    

 

8.   Accused is examined under Section 313 CrPC and the evidence 

appears against the accused person and the allegations made against the accused 

are put before me for his explanation where he denied the allegations and declined 

to give defence evidence.  

 

9.   I have also heard argument put forward by the learned Counsel for 

both the sides.  

 

10.   The point for decision in this case is that –  

(1) “Whether on or about 7 PM of 05-09-2014 at 
Punioni under Tezpur PS, accused induced Miss 
“X”(17 years), a minor girl under the age of 18 
years, to go from her house or to do any act or acts 
with the intent that said Miss “X” may be( or 
knowing that it is likely that said Miss “X” will be) 
forced ( or seduced) to illicit intercourse with you 
and thereby committed an offence punishable 
under Section 366-A of the IPC? 

 

Reasons, Decisions and reason for decision: 

 

11.   To arrive at the judicial decision, let me appreciate the evidence on 

record. 

12.   PW1-Md Sulemam Ali, the complainant of this case deposed that the 

victim Miss “X” is  his sister. She went to Solmara at the house of Liakat Ali who is 

her brother-in-law. But, at about 7 PM she was missing from the said house. On 

being came know about the incident, they vigorously searched the victim. Lateron, 

he heard that she went to the house of Rafiqul Islam, as reported by his brother-in-

law. His sister was a student of HS 1st year at that time. Then, he filed the ejahar. 

Ext.1 is the ejahar and Ext. 1(1) is his signature.  

 In cross-examination he admitted that his brother-in-law reported to 

him that Miss “X” went Rafiqul. She also went to the house of Rafiqul as a courtesy 

visit.  

13.    PW2- Miss “X” who turned hostile by the prosecution. The unhostile 

portion of her evidence is that she knows accused Rofiqul Islam as he is her cousin. 
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The incident took place about three years ago i.e. on 05-09-2014. At the relevant 

time she was at her elder sister’s house at Solmara Puniyani. She has been stayed 

there for about one week. At that time, she was lying on a bad. The other family 

members including her elder sister were all at home. Somebody has informed to her 

brother over telephone stating that she eloped with the accused Rofiqul Islam. 

Actually, she did not elope with Rofiqul Islam. During that time she was at her elder 

sister’s home. The allegation against Rofiqul Islam that he kidnapped her is totally 

false. She further stated that after instituting the case, she has been medically 

examined by doctor. She has also sent to learned Magistrate for recording her 

statement under Section 164 CrPC. Ext. 2 is her statement recorded under Section 

164 CrPC and Ext. 2(1), 2(2), 2(3),2(4) and 2(5) are her signatures. Police recorded 

her statement after institution of the case.  

 

In cross-examination, she stated that accused never kidnapped her to 

Puniyani, Bhojkhowa or any other place forcefully. Accused is also belongs to the 

same village of her brother-in-law. As in the evening time, she was sleep in another 

room, therefore, her brother-in-law informed to my house that she was missing and 

eloped with the accused, as they have seen me in talk with accused in the evening 

time. At the dictation and instruction of some of the villagers, she has made 

statement before the learned Magistrate. In fact that statement was totally false. 

There is no such incident took place as stated in the said statement. She also stated 

that she does not have any grievances against the accused. She has also no 

objection, if the accused is enlarged on acquittal.  

 

14.    These much is the prosecution evidence.  

 

15.   The accused is charged under Section 366 of IPC, therefore, it would 

be better to look into what is the requirements of evidence to prove the charge 

under Section 366 of IPC. 

 

16.   To brought the charge under Section 366-A of IPC, prosecution must 

proved that –  

 

“(i) the accused induced a girl; 
(ii) the girl was under eighteen years of age; 
(iii) the girl was induced to go from a place or to 
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do an act; & 
(iv) the accused did as above with intent that 
such girl may be, or knowing that it is likely that 
she will be, forced or seduced to illicit 
intercourse with another person. 

 

17.   Herein this case, it is interesting to said that PW1, the complainant 

stated in his deposition that victim Miss “X” is his sister. She went to Solmara at the 

house of Liakat Ali who is her brother-in-law. But, at about 7 PM she was missing 

from the said house. On being come know about the incident, they vigorously 

searched the victim. Lateron, he heard that she went to the house of Rafiqul Islam, 

as reported by his brother-in-law. His sister was a student of HS 1st year at that time. 

Then, he filed the ejahar. Ext.1 is the ejahar and Ext. 1(1) is his signature. In his 

cross-examination, he admitted that his brother-in-law reported to him that Miss “X” 

went Rafiqul. She also went to the house of Rafiqul as a courtesy visit. The victim-

PW2 who turned hostile by the prosecution, but, in cross-examination by defence, 

she stated that she made not such statement as the learned PP stated today as she 

made such statement before the IO. She further admitted that she made statement 

under Section 164 CrPC, but, which statement is not her own statement made on 

voluntarily. But, it was made under the instruction of villagers.  

 

18.   The victim herself turned hostile. Now the question come how far the 

aforesaid hostile witness can be relied to convict the accused. 

 

19.   It has been held in State of Rajasthan Vs. Bhawani (2003) 7 

SCC 291, where the Hon’ble Supreme Court held that –  

 

“The fact that the witness was declared hostile by the Court at the 
request o f the prosecution counsel and he was allowed to cross-examine 
the witnesses, no doubt furnishes no justification for rejecting and block 
the evidence of the witnesses. But, the Court has at least to be aware that 
prima facie, a witness who makes different statements at different times, 
has no regard for truth. His evidence has to be read and considered as a 
whole whit a view to find out whether any weight should be attached to 
the same. The Court should be slow to act on the testimony of such a 
witness and, normally it should look for corroboration to his evidence. The 
High Court has accepted the testimony of the hostile witnesses as gospel 
truth for throwing overboard the prosecution case which had been fully 
established by the testimony of several eye witnesses, which was 
unimpeachable character. The approach of the High Court in dealing with 
the case, to say the least, is wholly fallacious.”   
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20.   In another case i.e. State of Bihar Vs. Laloo Prasad Yadav 

reported in 2004(Cr) 4991, where it has been held that –  

 

“Normally, when the Public Prosecutor requested for permission to 
put cross-question to a witness called by him, the court used to grant it. 
Here if the Public Prosecutor had sought permission at the end of the chief 
examination itself, the trial court would have no good reason for declining 
the permission sought for. But, the public prosecutor is not do so at that 
state. Be that as it may, if the Public Prosecutor is not prepared to won the 
testimony of the witness examined by him, he can give expression of it in 
different forms. One of such forms is the one envisaged in S.154 of the 
Evidence Act. They very fact that he sought permission of the court soon 
after the end of the cross-examination, was enough to indicate his resolve 
not to own all what the witness said in his evidence. It is again open to the 
Public Prosecutor to tell the Court during final consideration that he is not 
inclined to own the evidence of any particular witness in spite of the fact 
the said witness was examined on his side. When such option is available 
to a Public Prosecutor, it is not a useful exercise for the Supreme Court to 
consider whether the witness shall again be called back for the purpose of 
putting cross-question to him.”   

 

21.   In another case i.e. Bhagaban Singh Vs.State of Hariyana 

reported in  1976 SCR (2) 921, where it has been held that –  

 

“There is no legal bar passed on the testimony of the hostile witness 
if corroborated by other reliable evidence.”   

 

22.   Again, in Koli Lakhmanbhai Chanabhai Vs. State of Gujrat 

reported in  AIR 2000 SC 210:200 CrLJ 408:2001 CrLJ (SC) 111, where it has 

been held that –  

“Evidence of hostile witness also can be relied upon to the extent to 
which it supports the prosecution version. Evidence of such witness cannot 
be treated as washed off the record. It remains admissible in the trial and 
there is no legal bar to base his conviction upon his testimony if 
corroborated by other reliable evidence.  

The prosecution version gets further corroboration from discovery of 
Muddamal knife containing human blood group “A”. Further, the bush-shirt 
and baniyan which were put on by the accused at the time of incident were 
having extensive blood stains which were also found containing human 
blood group “A”. 

Accused was having injury on the thigh as per the evidence of the 
Doctor. As per the medical evidence, the injuries caused to the accused 
mere minor and that because of such injuries, there would not be extensive 
blood-stains on the bush-shirt and baniyan put on by the accused.”   
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23.   In the instant case, PW2 herself the victim in this case, she 

suppressing the material facts. She made statement under Section 161 CrPC one 

thing on the other hand she made in statement in the Court by resiling from her 

statement made before the police under Section 161 CrPC. Besides, her hostile 

portion of statement is no way supported by any other witness. Therefore, the 

previous statement in absence of any admission by her, that the same was true could 

not and ought not to be treated as substantive evidence. So, that statement cannot 

be purpose for basing conviction of the accused the charge of kidnap.   

 

24.    In considering the aforesaid discussion, I am bound to hold that the 

prosecution has failed to prove the case against the accused beyond any reasonable 

doubt. Hence, accused Rafiqul Islam is acquitted and set him at liberty forthwith.   

 

25.   The liability of the bailor is hereby discharged.  

 

   Send back the GR Case Record being No 2218/14 to the learned 

committal Court along with a copy of this order.  

 

   Given under my Hand and Seal of this Court on this the 20th day of 

December, 2017.  

  
(A. K. Borah) 

                   Sessions Judge, 
                                  Sonitpur,Tezpur. 
Dictated and corrected by me. 
 
  
     (A. K. Borah) 
     Sessions Judge,                     
             Sonitpur,Tezpur. 
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A P P E N D I X 
 

Witnesses examined by the prosecution: 
 
 
1.PW1 – Md Suleman Ali, Complainant, & 
2.PW2 – Miss “X”(victim) 
 
 
Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : Ejahar 
2. Ext. 2 : Statement of the victim recorded under Section 164 CrPC. 

 

 

 

 

 

 
                                                                                 (A. K. Borah) 
                                          Sessions  Judge,                   
                                Sonitpur,Tezpur. 
  

 

 

 

 

 

 

 

 

 


